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Current Vopics. 


ee, in this issue is given an 

instalment of replies received from 
eminent jurists to our inquiry requesting 
opinions on the subject of the plethora of 
legal opinions and the possible remedy or 
remedies to be applied. There is no need to 
commend them to the thoughtful perusal of 
the profession, for the eminence and ability 
of the writers constitute sufficient guarantee 
that the conclusions reached are worthy of 
careful consideration. It is perfectly evident 
that when one State of the Union alone has 
more courts and more judges, and issues an- 
nually more law reports than all England, a 
condition, not a theory, confronts the profes- 
sion, which fully justifies the inquiry, “ What 
shall we do to be saved?” We reserve 
fuller comment on this vitally important 
question for the near future, when more light 
shall have been thrown upon the problem, 
and in the meantime again invite suggestions 
from bench and bar as to how best to avoid 


the impending cataclysm. 


While the reading of one’s own obituary 
notice is no uncommon luxury in these days 
of enterprising journalism, few persons have 
enjoyed (?) returning home from a honey- 
moon to be the chief mourner at their own 
funeral. Yet such seems to have been the 
rare privilege of Miss Grace Marian Perkins, 
of Middleboro, Mass. The dismembered 
trunk of a young woman, evidently mur- 


Vou. 58 — No 14. 


dered and then mutilated, is found in a 
pond near Bridgeport, Conn.; these remains 
are positively identified by Mr. Perkins as 
those of his daughter, by means of birth- 
marks and scars on the body; further cor- 
roboration being furnished by the dentist 
who had filled Miss Perkins’ teeth, and 
whose descriptions of the fillings tally with 
those in the mouth of the dead girl; the 
father is willing to stake his life that the re- 
mains are those of his missing daughter; he 
gathers them up tenderly, has them shipped 
to his home, and they reach there just as the 
supposed victim alights from a train at the 
same station well and happy. Could the 
sensational dramatist or novelist 
planned the denouement more deftly than it 
actually occurred? But what becomes of the 
sure identification in this case? Does it not 
convey the lesson that nothing is more falli- 
ble, at times, than the human senses and 
perceptions? Conflicting identifications have 
been common in many, if not most, of the 
great murder mysteries, but in few have the 
Positive identi- 
fication, often difficult enough in life, is 
immensely harder when death and mutilation 
have begun their destroying work. This 
very difficulty no doubt stimulated M. Ber- 
tillon, the French criminal expert, to perfect 
his marvelous system of criminal registration 
which has now been adopted in almost every 
civilized country. The Perkins episode is a 
striking commentary on the danger of jump- 
ing at conclusions in murder mysteries. 


have 


features been so sensational. 


We are indebted to Mr. Geo. A. Puckett, 
of Woodward, Oklahoma, for calling our 


| attention to another legal curiosity from that 


““ 


wild and woolly” section of the United 
States. The facts appear to be that Mr. W. 
S. Galamore, a young man who lives in the 
neighborhood of Anderson post-office, ap- 
plied for and obtained license to wed Miss 
Ida Brown, of the same neighborhood. The 
bride-to-be still resided under the parental 
roof, and when the would-be groom pre- 
sented himself there with the design ‘and in- 
tent of committing matrimony, the old 
gentleman ruled the young man out of order 





and absolutely refused him any voice in the 
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proceedings. It is reported that the elder 
Mr. Brown seriously objected to the suitor, 
and would not allow his daughter to have 
anything to do with the young man. The 
groom, not to be outdone, however, went 
before Judge Jennings and had a writ of 
habeas corpus issued, charging that “one 
Marion Brown was unlawfully restraining 
and depriving of her liberty one Ida Brown, 
an unmarried female of the age of eighteen 
years,” and commanding him to forthwith 
produce the body of the said Ida Brown be- 
fore the Probate Court. Deputy Sheriff 
Lawson served the writ on Mr. Brown, and 
at the appointed time he and the young lady 
presented themselves before the court. Mr. 
Brown readily admitted that Miss Ida was 
eighteen years of age, of sound mind and 
fully capable of judging for herself and man- 
aging her own affairs. That being the case, 
the court informed Miss Ida that she should 
use her own discretion and pleasure in the 
matter of matrimony, and would allow her 
to consult with Mr. Galamore, the prospec- 
tive groom, if she so desired. She didn’t de- 
sire. Being asked if she had made up her 
mind what she wished to do, she answered 
in the affirmative. The judge then asked 
her if she did, or did not, want to marry the 
young gentleman. She answered that she 
did not, thereby knocking all the romance 
out of the affair and throwing the costs upon 
the disappointed brideless groom. One 
cannot but admire the courage and resource- 
fulness of the bold bridegroom-that-would- 
have-been, mingled with a feeling of regret 
that his lady-love failed to reciprocate his 
affection. He deserved better luck. Strong 
as the arm of the law is, there is one thing it 
cannot do — that is, force a lady to bestow 
her affections against her will. The course 
of true love, it has been said, never did run 
smooth, but here is a case in which it didn’t 
run at all. 


The declaration recently made by one of 
the officials of the bureau of immigration, to 
the effect that “if the most notorious anarch- 
ist in all Europe were to apply for admission 
into the United States he would be entitled 





to entrance provided he fulfilled the require- 
ments of the Immigration Law,” seems to 
have stirred up some of the daily papers’ 
editors to a fine forensic frenzy. The offi- 
cial’s declaration is characterized as “ stuff 
and nonsense,” and he is asserted to be 
“completely and ludicrously wrong.” The 
aforesaid editors, however, may be “ ludi- 
crously wrong.” Why are not all persons 
who fulfil the requirements of the Immigra- 
tion Law entitled to admission? Does the 
law turn a searchlight upon the conscience 
of every immigrant to discover what are his 
real, inmost thoughts, motives and_ pur- 
poses? Would to God it did, or could; then 
there would be less crime, rascality and devil- 
ishness in this country through importations 
from the European hell-broth scum. But 
this will not seriously be claimed. No doubt, 
the real theory of our institutions is that no 
foreigner shall be admitted to the country 
unless he is eligible to citizenship, and that 
if a person is not qualified to become a citi- 
zen he ought not to be extended the right of 
alien sojourn; but whether under our pres- 
ent laws such exclusion can be enforced is a 
very serious question. Bouvier’s Law Dic- 
“the absence of 
all political government; by extension, con- 
fusion in government * * * 


tionary defines anarchy as 


a state of 
society where there is no law or supreme 
power.” Persons holding such views of gov- 
ernment are pretty certain to make about as 
undesirable a class of citizens as could be 
imagined ; but if they have never committed, 
and declare their intention not to commit, 
any overt act, how can they be excluded? 
We entirely agree with the more thoughtful 
Philadelphia Press, that recent events in 
Europe are likely to work a grave change in 
international criminal law. This is what the 
Press says: “Hitherto the revolutionary 
plotter has been given asylum and arrested 
only when his plot proposed some overt 
crime. The mere declaration of a purpose to 
overturn or attack another government has 
not been treated as excluding men from the 
right of asylum. An English jury acquitted 
men who were privy to Orsini’s purpose to 
assassinate Napolean III, who gave him 
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money, corresponded with him and provided 
him with disguises. Secretary Blaine, ten 
years ago, was severely criticised for declar- 
ing that he would surrender any accomplice 
of the ezar’s assassination, and serious objec- 
tion was made in the senate to extradition 
treaties with Belgium and other countries 
which provided that the assassination of the 
sovereign or a member of his family should 
not be deemed a ‘political offense,’ and 
hence not extraditable. This law of asylum 
grew up, however, when revolutionists pro- 
An- 
archists are opposed to all government. 
Orsini, even, attempted to assassinate Napo- 
leon III because he held him responsible for 
the occupation of Rome. 


posed only a change in government. 


Lacchimi stabbed 
the Austrian empress simply because she was 
Another has fired at Wilhel- 
Neither age, sex nor youth preserve 
either from attack. 


an empress. 
mina. 


This infuriate, murder- 


ous passion may justly lead to the conclusion | 


that no asylum can be given to any anarch- 
ist. All urging or proclaiming the doctrine 
and duty of subverting all government must 


by all governments be treated as criminals.” 


. 


We are pleased to observe that the New 
York Law Journal fully endorses the plan, 
heretofore referred to in these columns, to 
have the commissioners for promoting uni- 


formity of legislation among the States take | 


up the subject of divorce as the next objec- 
tive point. Our contemporary truly says: 
“ The present condition of divorce law in the 
United States is not only a national, but a 
world-wide, scandal. Reforms of various 
kinds have been under discussion for the 
past twenty-five years. We believe that pub- 
lic sentiment is now sufficiently awakened to 


As 


suggests, 


adopt the most feasible remedy. the 
ALtpany Law JouRNAL the 
scheme of a Federal law on the subject is 
An to the 
Constitution would have to be secured be- 


utopian. amendment Federal 
fore congressional legislation would be au- 
thorized, and the chance of carrying through 
such an amendment is exceedingly remote. 
But it is not at all improbable that a major- 


ity, if not all, the States would adopt some 








uniform statute which would correct the 
This, to a large ex- 
tent, could be accomplished merely by estab- 
lishing a uniform practice, with the 
that divorces secured 
through its observance shall be valid every- 
where. At present it would be.very difficult, 
if not utterly impossible, to procure a co- 


worst existing abuses. 


additional proviso 


operative statute prescribing the grounds for 
absolute divorce. But, however much local 
scruples of morality may conflict on this 
question, it is probable that, as part of a 
scheme for correcting a great national evil, 
local prejudice could be made to yield to 
public necessity. In treating of this subject 
before, we have recommended as an element 
of co-operative legislation the requirement 
that the process of a court in a divorce pro- 
ceeding shall be served, if possible, upon the 
defendant personally, although without the 
State of the forum. Such _ extraterritorial 
service is now occasionally resorted to, but 
merely as a convenient substitute for and 
equivalent of service by publication. A 
compulsory provision for personal service 
without the State, unless the defendant in 
good faith cannot be found, would tend 
towards securing actual notice of proceed- 
ings to interested parties. The State of New 
York would have to make more substantial 
concessions than most States, in order to be- 
come a party to the co-operative project. 
At present New York occupies the inconsist- 
ent position of authorizing divorces by its 
own courts upon substituted service of proc- 
ess, while utterly ignoring divorces obtained 
in other States through the same practice. 


| We could well afford to recede from this 


anomalous attitude as an incident of joining 
in a comprehensive scheme of social reform.” 


In People Ex rel. John W. Keller, Com- 
missioner of Public Works, respondent, v. 
George Shrady, appellant, Judge McMahon, 
of the Court of General Sessions of the 
Peace, county of New York, decided that a 
judgment may be granted holding a husband 
a disorderly person for having abandoned 
his wife, and requiring him to contribute to 
her support and give bonds for his good be- 
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havior, although in a previous action be- 
tween the parties for divorce a finding was 
made that the wife had been guilty of adul- 
tery, the husband’s application for a divorce 
having been denied on the ground that he 
also had committed adultery. The appeal 
was from a judgment of Hon. Henry A. 
Brann, city magistrate, holding the defend- 
ant a disorderly person for having aban- 
doned his wife. It was claimed by counsel 
for the People that “the case presents a 
novel question—one that apparently has 
been recognized before and evaded in this 
country.” On the hearing of the proceed- 
ings before the magistrate, it was conceded 
that judicial findings had been had in the 
Supreme Court, declaring both the appel- 
lant and his wife guilty of adultery. Both 
parties had brought suit for a dissolution of 
the marriage contract on the ground of adul- 
tery. The relief claimed was denied in each 
case because of the findings. It was urged 
by the appellant that he should have, from an 
inferior court, namely, the city magistrate, 
part of that relief so denied; that is to say, 
that he should be relieved from his obliga- 
tion to support his wife, and this because of 
her adultery, notwithstanding the fact of his 
own guilt. The principal cases relied upon 
to support this contention were People v. 
Brady (13 Misc. Rep. 294) and those that 
follow it. Judge McMahon finds that there 
was but one case among those cited which 
was absolutely in point. Inthe English case 
of Needham v. Bremmer (1 Law Reports 
[C. P.], 585), it was shown that in an action 
for divorce both parties were found guilty of 
adultery, and the divorce was denied. The 
court held that the parties still remained 
husband and wife, and that the husband was 
liable for his wife’s debts. Judge McMahon 
says: “ The contract of marriage differs from 
other civil contracts in this, that it cannot 
be dissolved by the mere consent of the con- 
tracting parties. Death or the decree of a 
competent tribunal alone can relieve the 
parties from its mutual obligations. In the 
case at bar both parties sought such relief 
by decree, and it was denied, as neither came 
into court with clean hands. Are they not, 
therefore, in precisely the same position as 








before the suits were commenced? If so, 
the proceeding on the part of the people to 
compel the ‘husband to provide for the sup- 
port of his wife in order that she may not 
become a public charge is entirely proper, 
and the magistrate’s decision clearly within 
the law. As before remarked, it seems that 
to hold differently would be to permit the 
City Magistrate’s Court to furnish indirectly 
a part at least of the relief claimed, but de- 
nied in the Supreme Court. In Hunter vy. 
Boucher (3 Pickering [Mass.], 290) the 
court intimates that while at common law 
the wife’s adultery freed the husband from 
his obligation to support her, yet if it had 
appeared that the husband was equally 
guilty, a distinction might have been made in 
the application of the rule, and in Needham 
v. Bremmer (supra) the distinction is clearly 
made. It is not necessary to consider or 
dispose of the question argued in the briefs 
of counsel as to whether the wife, as a party 
to the divorce suit, is not precluded by the 
decision ‘therein from seeking such relief as 
is now claimed. It is enough to say that 
while she may be interested in the result she 
is in nowise a party to this proceeding, which 
is brought by a public officer in the perform- 
ance of a statutory duty, and for reasons of 
public policy. It is also a sufficient answer 
to all that has been said in cited cases, as to 
the hardship of compelling a husband, inno- 
cent or guilty, to support a wife living in 
adultery or in open prostitution (not that 
either of these conditions appear in the pres- 
ent case), that the whole matter rests, not in 
the will or whim of the wife, but in the dis- 
cretion of a public officer duly sworn to the 
performance of duties strictly prescribed by 
law, and is subject to the decision of the 
courts.” 





Hotes of Cases. 


Carriers — Illegal Arrest of Passenger — Dam- 
ages. —In Cone v. Central R. Co. of New Jersey, 
decided by the Supreme Court of New Jersey in 
July, 1898 (40 Atl. Rep. 780), it was held that a 
passenger upon a railroad train who has been ille- 
gally arrested by the agents of the company for 
riding beyond the station to which he has paid his 
fare (the train upon which he was traveling not 
having stopped at that station), is entitled to com- 
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pensation from the company for such physical in- 
juries as he may have sustained, and for the injury 
to his feelings resulting from the indignity to 
which he has been subjected, but he is not entitled 
to recover punitive damages. 

The court said: 

Plaintiff, on the 12th day of April, 1897, pur- 
chased, at the Communipaw Avenue Station of the 
defendant, in Jersey City, an excursion ticket to 
Elizabethport, to which place he went, and upon 
his return boarded a train of the defendant with- 
out first ascertaining, by inquiry or otherwise, if 
the train would stop at the Communipaw Avenue 
Station, where he desired to alight, and to which 
station he held a ticket. The train he boarded was 
an express train, and was not scheduled to stop at 
any station between Elizabethport and the terminal 
in Jersey City. He presented his ticket to the con- 
ductor on the train, who at the same time informed 
him that the train did not stop at Communipaw 
avenue, and that he would have to pay an addi- 
tional eight cents for carriage from the Communi- 
paw Avenue Station to Jersey City. This the 
plaintiff refused to do, and upon the arrival of the 
train in Jersey City there was a further dispute as 
to whether the plaintiff was obliged to pay the 
eight cents or not, finally resulting in the plaintiff 
being arrested by a police officer at the instance 
of the conductor, and taken to a police station in 
Jersey City, where the conductor made a charge 
against him, and he was then paroled until 8 
o'clock the next morning before the police judge. 
He duly appeared, and the police judge refused to 
entertain the charge, stating that he did not see 
that the plaintiff had violated any law. On the 
trial of the case it was submitted to the jury under 
a charge that, if the defendant was liable, they 
might assess punitive damages against it, if the 
plaintiff's arrest was the result of malice on the 
part of either the conductor or the police officer, 
whereupon the jury returned a verdict of $5,000. 

It is claimed by the plaintiff that the police offi- 
cer used undue violence in making the arrest, but 
it is not suggested that any substantial injury was 
sustained by him. A reading of the evidence 
makes it clear that the largeness of the verdict 
was due to the instructions of the trial judge on 
the question of punitive damages. That instruc- 
tion was erroneous (Bullock v. Railroad Co., N. J. 
Err. & App., March term, 1898, 40 Atl. 650). As- 
suming that the plaintiff’s arrest was illegal, his 
damages should have been limited to a reasonable 
compensation for the physical injury sustained by 
him, and for the injury to his feelings resulting 
from the indignity to which he was subjected 
(Allen v. Ferry Co., 46 N. J. Law, 199). 

Marriage — Nullity.— In Sinclair v. Sinclair, de- 
cided by the Court of Chancery of New Jersey in 
June, 1898 (40 Atl. R. 679), it was held that when 











a woman who is with child conceals that fact, and 
induces a man who has had no sexual relations 
with her to go through the ceremony of marriage 
to her in good faith, and the man, on discovering 
the truth, separates from her, and files his bill for a 
declaration that the supposed marriage contract is 
a nullity, because of the fraud she has put upon 
him, he is entitled to a decree that the supposed 
marriage has been void ab initio. 

The court said in part: 

In this case the complainant seeks to have the 
marriage between him and the defendant declared 
void because he alleges that he had no carnal 
knowledge of the defendant before the marriage, 
and that she induced him to enter into the contract 
fraudulently, concealing the fact that she was at 
that time with child by another man; that he did 
not discover this until some months after the mar- 
riage, since which time he has not associated in 
any way with his wife. This charge against the 
defendant she explicitly denies. She admits that 
she was with child when she married the complain- 
ant, but she insists that they had sexual relations 
before the marriage, and that he was the father of 
the child of which she was enceinte at the time of 
the marriage. She testifies that she had no atten- 
tions from any other man than the complainant 
before her marriage to him. The marriage took 
place in May, 1894. The defendant, on her own 
insistment, went with her mother to California, on 
a visit to her sister, in October, 1894. She gave 
birth to a child, admitted to have been born after 
the full period of gestation, on the 17th day of 
November, 1894. Numerous letters from the de- 
fendant to the complainant are produced. There 
are four or five written after November 17, 1894. 
In these the birth of the child is not referred to. 
She declares that all these letters are forgeries, 
because she says she mentioned the baby in every 
letter she wrote after its birth. The contention of 
the complainant is that the defendant contrived the 
visit to California for the purpose of concealing 
from him the date when the child should be born, 
and to make him believe its birth was after the full 
period of nine months after the marriage; that 
when the child was born, on November 17th, only 
six months after the marriage, she wrote the let- 
ters shortly after that date, and up to February 17, 
1895, making no reference to the birth of the child, 
and at the latter date she wrote the first letter 
mentioning the birth of the child. This letter is 
not dated. It states that the child was born 
the 17th of 
month. 


“on 
the month,” without stating what 
This letter the complainant states he re- 
ceived by mail in an envelope postmarked Febru- 
ary 26, 1895. The defendant admits this letter is 
genuine, but states that it had been transferred 
from an envelope in fact mailed in November, 1894, 
shortly after the birth of the child, to make it ap- 
pear that it was written and sent in February, 1895. 

From the above narration of the positions of the 
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parties it is quite plain that the truth of the wife’s 
statements may be tested by examining whether 
the evidence indicates that she had received, prior 
to her marriage, from a man other than her hus- 
band, those attentions which she testifies she never 
had, and whether the weight of the proofs shows 
that the first letter referring to the birth of the 
child was in fact written and sent in the latter part 
of February, 1895, and whether the letters written 
from defendant to complainant after the birth of 
the child, and before February, 1895, which make 
no mention of the child, are forgeries, as stated by 
the defendant. The defendant, in the broadest 
terms, denies she had accepted any attentions 
from any other man than her husband at or before 
the time of her marriage. The testimony of a 
disinterested witness shows that she did in fact 
receive the attentions of a man whose engage- 
ments brought him almost daily to.the house 
where she lived. With this same man she is shown 
to have been sitting up in private, at night, fre- 
quently after all the members of the family had 
gone to bed. This was for some time previous to 
the marriage, and probably after it. She is also 
shown to have been seen sitting in this man’s lap 
within the period of time that she denies any at- 
tentions. When a woman permits a man. to take 
her on his lap, the belief that he had made some 
progress in her affections is certainly natural. But 
when, in connection with the proof of this fact, it 
appears that she desires to create the impression 
that she received no such attentions, and the fact 
is only disclosed by the evidence of an unobserved 
witness, her denial leaves her veracity in doubt. If 
her claims that the letters are forgeries, and that 
the letter announcing the birth of the child was 
transferred from its envelope, are to be accepted 
as true, it must be wpon the testimony of the 
defendant alone. If she, interested to defend her- 
self, is discredited in matters touching which a 
disinterested witness testifies, how can she be be- 
lieved when testifying of matters which she knows 
lie solely in her own knowledge? I am compelled 
to believe that the defendant was consciously falsi- 
fying when she denied that she had received any 
attentions from any other man than her husband; 
and her credibility being thus impeached, the value 
of her testimony on other points must be lessened 
accordingly. 

Taking up the question of the alleged forged 


The defendant testifies that she wrote no such 
letters, and her only reason for the denial of them 
is her assertion that she wrote no letters after the 
birth which did not mention the child. These let- 
ters, some three or four, can be compared with a 
large number of admittedly genuine letters written 
by the defendant. They have been compared by an 
expert, who swears they are genuine. I think they 
plainly show on examination that they were writ- 
ten by the same hand as were the admittedly gen- 





| office stamping was in February, 1895. 


} a Case 


uine letters. If these letters be forgeries they must 
have been wholly forged or changed by the com- 
plainant, who produces them, and claims to have 
received them by due course of mail. They are 
accompanied by envelopes bearing mail stamping 
of dates corresponding to the dates of the letters 
This is of no great evidential force, as the letters, 
if forged, might have been placed in the genuine 
envelopes. But the chirography of the letters 
which are challenged is evidently the same as those 
which the defendant admits she did write, and the 
addresses on the envelopes are of like genuineness. 
These letters cannot be held to be forgeries either 
by original preparation or by change, unless it is 
also considered that the complainant has added 
perjury to forgery in his effort to maintain their 
truth. not contradicted by any 
other witness than the defendant, and is in fact 
supported both by the documentary proofs and 
outside witnesses. 
genuine. 


His evidence is 


The letters must be accepted as 


The most convincing evidence of the defendant's 
untruth is, however, found in the utter failure of 
her claim that the letter announcing that the child 
had been born “on the 17th of the month” was 
written and sent in November, 1894, and not in 
February, 1895. This letter was received from the 
post-office by the complainant, as he swears, in the 
latter part of February, 1895. His father was with 
him at the time, and corroborates the statement of 
his son. The letter was opened by the complainant 
shown to his father. Both noticed that the 
letter had no date, and that the date of the post- 


and 


Both were 
anxious to know when the child was born, and 
observed the oddity of the wording and want of 
date in the letter. This testimony of the com- 
plainant, supported by that of his father, and the 
character of the letter itseif, compels the belief that 
it was sent in February, and not in the preceding 
November. 

On arriving at these conclusions on these points 
the whole fabric of the defense falls to pieces. Its 
character is such that the failure puts the defend- 
ant in the worst possible position, because if the 
defense set up is false, the proffer of it and its 
reiutation is overwhelmingly convicting. It is like 
where all the circumstances show that a 


; man has committed a crime except one theory, and 


| that depends upon an alibi, which the defendant 
letters written shortly after the date of the birth: | 


| and fails to sustain his alibi. 


attempts to prove, and makes no other defense, 
If every other cir- 
cumstance points to his having committed the 
crime, and he fails in his alibi, the conclusion is 


almost forced that he must be guilty. This 


woman’s whole defense depends on her claim that 
her husband did have connection with her before 
their marriage, and begot her child, and all these 
other facts are necessary to support that theory. 
Yet she is contradicted by her husband as to the 
first fact, and, where it is possible to contradict 
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her, she is opposed by outside witnesses and by 
her own letters. Nothing is shown which would 
lead me to doubt the truth of the testimony of 
these disinterested witnesses. In my view, the 
complainant has shown that, at the time of their 
marriage, the defendant was with child by another 
man, and fraudulently concealed this fact from 
him. This condition made it impossible that the 
defendant could at the time of her marriage per- 
form that part of her marriage contract which 
bound her to accept impregnation only from him. 

A series of facts substantially the same as those 
presented in this case was shown in the case of 


THE DELUGE 


WHAT SHALL WE 


NDER the above heading the ALBANny Law 
JOURNAL recently addressed letters to lead- 


ing members of the profession, the substance of | 


the communication being as follows: 





Carris v. Carris (24 N. J. Eq. 516). The question 
of the jurisdiction of this court to declare a mar- 
riage to ‘be void, for such a fraud, was fully con- 
sidered by the Court of Errors and Appeals, and 
was sustained. This case has been followed in 
several others in this State, and it seems to be set- 
tled that such a fraud, where the husband had no 
antenuptial sexual relations with his wife, and has 
not condoned her fault on discovering it, may be 
the basis of a decree by this court declaring the 
marriage contract to be void ab initio. The evi- 
dence in this case justifies such a decree, and I will 
advise it. 


OF DECISIONS. 


DO TO BE SAVED ? 


as well as upon the question whether dissenting 
opinions should be published.” 
The following, among other replies, have been 
| received: 


“Tue ALBANY LAW JOURNAL proposes to give | 


in an early issue the views of leading members of 
the profession, including a number of eminent 
jurists, as to how the plethora of legal decisions, 
both as to number and length, can be, at least in 
part, removed. Every lawyer in active practice 
recognizes the importance of this question, and 
realizes the imperative necessity for some relief, 
without which we shall overwhelmed. 
* Every member of the profession who conscien- 


soon be 


tiously seeks to keep abreast with the progress and 
development of the law, as embraced or embodied 
in the current decisions of our highest courts, 
finds the task a herculean one, if not positively 
The Hon. John A. Finch, of Indiana, 
is authority for the statement that that State has 
more courts and more judges and issues annually 
more reports than all England. 
getting more voluminous and do they contain less 
law than formerly? Are we to go on indefinitely 
multiplying these reports, many of which are un- 


hopeless. 


Are our reports 


necessarily prolix, without effort to apply a rem- 
edy that shall give, at least, some prospect of 
relief? Is there no way whereby the task of the 
practicing lawyer in keeping up with current de- 
cisions can be brought within the bounds of possi- 
bility? 

“ Solely with the view of assisting the profes- 
sion with respect to this vitally important matter, 
the AtbaAny Law JourNAL desires the views of 
the profession at large. We 
ask, and confidently expect, that you will cheer- 
fully consent to give up sufficient of your valu- 
able time, in the interest of the profession, to 
briefly outline your views on the points indicated, 


most respectfully | 


FoRMER JUDGE RopBert EARL, OF THE 
New York Court oF APPEALS. 
To the Editor of the Albany Law Journal: 

The rapid increase in the volume of the law re- 
ports is doubtless becoming a serious evil. But 
I fear an effective remedy for it will not be easily 
found. 


From 


The common law —the best system of jurispru- 
dence the world has ever seen anywhere — depends 
largely, and must always depend mainly, upon 
precedent. If an effort were made to embody it 
in a comprehensive code it would largely be shorn 
of its utility and of its adaptability to the expand- 
ing needs of a highly complex civilization. New 
conditions, particularly in this country, such as 
railroads, telegraph and telephone lines, the use of 
electricity as a motive power, mining in the West, 
the manifold uses of our great streams and their 
motive power, have taxed the powers of our jur- 
ists to adapt the common law to the new phases of 
business activities, and to the protection of per- 
sonal and property rights in the use of new agen- 
cies; and hence precedents go on multiplying. 

While the evil may not be eradicated, it may be 
mitigated. To a large extent it will cure itself. 
The present system of reporting and making law 
reports will largely break down of its own weight. 
The reports will become so numerous that lawyers 
and judges will not as a rule buy or use any of 
them except the most recent and the most author- 
itative. The precedents in the Court of Appeals of 
this State are growing so numerous that it is be- 
coming less and less important in our courts to 
cite precedents from any other court; and I ven- 
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ture the prediction that in not more than twenty 
years from this day citations in that court from 
other courts will be very rare, and that its own 
decisions will nearly always be found adequate to 
guide it to just conclusions. Thirty years ago 
there was scarcely a day when counsel arguing 
cases in that court did not send to the State library 
for English reports, and also for the early reports 
of this and other States. Now comparatively little 
use is made of such reports by the judges of the 
court, as I am able to show from statistics I have 
compiled from Vol. 43 of its reports, published 
about twenty-eight years ago — the first after the 
reorganization of the court—and the last Vol. 
155. English cases cited by the judges in their 
opinions in Vol. 43 number tor; in Vol. 155, 22; 
cases cited from other States in Vol. 43, 87; in Vol. 
155, 41; cases cited from United States Reports in 
Vol. 43, 50; in Vol. 155, 12; cases cited from other 
reports of this State in Vol. 43, 180; in Vol. 155, 53. 
And the tendency in that court manifested by 
these figures will go on increasing more rapidly 
in the future, and the precedents in that court 
will become more and more adequate for the guid- 
ance of the lower courts. So I say to lawyers 
and judges, stop buying so many reports, and rely 
more upon the decisions of the highest courts and 
upon principles evolved in analogous cases. These 
observations apply as well to the reports of other 
States, and I have no doubt the same tendency may 
be seen there. 

I know the temptation to write long opinions; 
I was subjected to it many times, and yielded much 
too often. When reports were comparatively few, 
and our judges were molding the law to new con- 
ditions and applying the real estate law as evolved 
in England to new conditions here, long and full 
opinions were not an unmixed evil. But the time 
has now come when long opinions should be the 
exception rather than the rule. It would be suffi- 
cient in most cases for the court to state in brief 
paragraphs the points decided; and thus the re- 
ports of our highest courts could be reduced to at 
least one-quarter of their present bulk, and the 
labor of the overworked judges would be greatly 
lightened. 

The time has come, too, when it may be said 
that too many opinions are written and reported. 
No judge sitting with other judges constituting a 
court should write an opinion unless ordered to 
do so by a vote of the judges, on the ground that 
the opinion would be a valuable precedent; and 
no opinion should be reported except by a similar 
vote, and for a similar reason. 

I know — for I have left it often — how desirous 
a judge usually is, when he differs from his breth- 
ren, to justify his position by the best opinion he 
can write. But that is 4 mere sentiment. The 
desire of the judge should be subordinated to the 
stability of the law and the convenience of the 








bench and the bar. A dissenting judge could 
briefly state the points of his difference from his 
brethren, and even if a dissenting opinion should 
be written, as a rule it should not be reported. 
In Vol. 43 of the Court of Appeals Reports there 
is but one very brief dissenting opinion. In Vol. 
155 there are ten, covering 77 solid pages. 

I think it would be well that the Supreme Court 
and Court of Appeals should adopt a rule forbid- 
ding the citation of any cases in the printed briefs 
except from the regular official reports. 

In these and in other ways which may be sug- 
gested by judges and lawyers who are now sub- 
jected to the evil, it may in some measure be 
abated. Its abatement will not come from the law 
publishers, and cannot be expected to come from 
the reporters. That it may come in some way 
before we get reports from Hawaii, Cuba, Porto 
Rico and other outlying States must be the earnest 
wish of every lawyer and judge. 

Rosert Ear. 

HERKIMER, N. Y., Sept., 1808. 


From CHIEF JusTICE PETERS, OF THE MAINE 
SUPREME Court. 


To the Editor of the Albany Law Journal: 

Your letter on the subject of a remedy for the 
overwhelming multiplicity of reports of decisions 
in this country is at hand. 

In England the matter of reporting the decisions 
of courts is and can be regulated officially. In 
this country it cannot be. There are too many 
opinions written out where oral announcements 
would accomplish as good a result. Too many 
opinions are published. A small percentage of all 
the opinions published are of much general im- 
portance. A vast quantity of them are either repe- 
titions, or immaterial, or only of local interest, if 
of any interest to anybody. But some of the 
States require opinions or rescripts in all cases, and 
the bar and perhaps the people would be jealous of 
omissions or suppressions. Then it is for the in- 
terest of reporters to enlarge their volumes, and 
they like to please the lawyers by reporting their 
arguments as much as they can. The result is that 
in many cases the brief-makers shovel into their 
arguments at random pages of citations from the 
digests, never to be examined by the judges, but 
printed by the reporters. This is not, of course, 
everywhere so, and a few of the reports are models. 

But the evil, I think, will in time work its own 
cure. Digests, abridgments and encyclopedias are 
fast becoming substitutes for the reports. The 
lawyer will possess the former, and the latter will 
be found in the county law libraries. Authors 
like Thompson, whose work on corporations is so 
helpful, will in time accomplish the business of 
weeding out the law, separating the gold from the 
dross, and compressing all that is valuable in the 
reports into concise treatises, changing rivers into 
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rivulets. The reports are, of course, indispensable, 
and are indeed the true repositories of the law, a 
mine abounding with precious materials which go 
to make up the very fabric of the law and illus- 
trate its principles. 

The question propounded in your circular, how- 
ever, was anticipated as long ago as in 1821, in an 
address delivered before the members of the Suf- 
folk bar by Joseph Story, and published in the 
American Jurist, vol. I, page 1, in 1829. That 
splendid jurist then said: * The progress of juris- 
prudence since the termination of the War of 
Independence, and especially within the last 
twenty years, has been remarkable throughout all 
America. More than one hundred and fifty volumes 
of reports are already published, containing a mass 
of decisions, which evinces an uncommon devo- 
tion to the study of the law,” etc., etc. “ The dan- 
ger indeed seems to be, not that we shall want 
hereafter able reports, but that we shall be over- 
whelmed with their number and variety.” 

I invoke a further discussion of the subject later 
on in his address as better than the words of 
almost any other man in the world could depict, 
and which, although uttered more than three- 
quarters of a century ago, probably express the 
view of the subject generally prevailing at the pres- 
ent day. ‘He continues thus: “ The mass of the 
law is, to be sure, accumulating with an almost 
incredible rapidity, and with this accumulation 
the labor of students as well as professors is seri- 
ously augmenting. It is impossible not to look 
without some discouragement upon the ponderous 
volumes which the next half-century will add to 
te groaning shelves of our jurists. The habits of 
generalization which will be acquired and per- 
fected by the liberal studies, which I have ventured 
to recommend, will do something to avert the 
fearful calamity which threatens us of being buried 
alive, not in the catacombs, but in the labyrinths 
of the law. I know indeed of but one adequate 
remedy, and that is by a gradual digest under leg- 
islative authority of those portions of our juris- 
prudence which, under the forming hand of the 
judiciary, shall from time to time acquire scientific 
accuracy. By thus reducing to a text the exact 
principles of the law, we shall, in a great measure, 
get rid of the necessity of appealing to volumes 
which contain jarring and discordant opinions; 
and thus we may pave the way to a general code, 
which will present in its positive and authoritative 
text the most material rules to guide the lawyer, 
the statesman and the private citizen. It is obvi- 
ous that such a digest can apply only to the law, 
as it has been applied to human concerns in past 
times; but by revision at distant periods it may be 
made to reflect all the light which intermediate 
decisions may have thrown upon our jurispru- 
dence. To attempt more than this would be a 
hopeless labor, if not an absurd project. We 








ought not to permit ourselves to indulge in the 
theoretical extravagances of some well-meaning 
philosophical jurists, who believe that all human 
concerns for the future can be provided for in a 
code speaking a definite language. Sufficient for 
us will be the achievement to reduce the past to 
order and certainty; and that this is within our 
reach cannot be matter of doubtful speculation. 
It has been already accomplished in a manner so 
triumphant that no cavil has been able to lessen 
the fame of the authors. The Pandects of Justinian, 
imperfect as they are, from the haste in which they 
were compiled, are a monument of imperishable 
glory to the wisdom of the age; and they gave to 
Rome, and to the civilized world, a system of 
civil maxims which have not been excelled in 
usefulness and equity. They superseded at once 
the immense collections of former times and left 
them to perish in oblivion, so that of all ante- 
Justinianean jurisprudence little more remains than 
a few fragments which are now and then recov- 
ered from the dust and rubbish of antiquity, in the 
codices rescripti of some venerable libraries. The 


modern code of France, embracing as it does the 
entire elements of her jurisprudence in the rights, 
duties, relations and obligations of civil life; the 
exposition of the rules of contracts of every sort, 
including commercial contracts; the descent, dis- 
tribution and regulation of property; the definition 


and punishment of crimes; the ordinary and extra- 
ordinary police of the country, and the enumera- 
tion of the whole detail of civil and criminal 
practice and process, is perhaps the most finished 
and methodical treatise of law that the world ever 
saw. This code forms also the law of Holland, 
and, with comparatively few alterations, has been 
solemnly adopted as its fundamental law by the 
State of Louisiana. The materials of it were to be 
sought for among an almost infinite variety of 
provincial usages and customary laws, and were 
far more difficult to reduce into system than any 
which belong to the common law. It is left to the 
future jurists of our country and England to ac- 
complish for the common law what has thus been 
so successfully demonstrated to be a_ practical 
problem in the jurisprudence of other nations, a 
task which the modest but wonderful genius of Sir 
William Jones did not scruple to believe to be 
within the reach of a single mind successfully to 
accomplish.” 

There are other fascinating passages in this 
masterful address of Judge Story which, although 
uttered so long ago as 1821, become more and 
more interesting and valuable at the present day, 
notably his vigorous and eloquent defense of the 
doctrine of life-tenure for judges, and of the prin- 
ciple that the courts have the power to determine 
the constitutionality of legislation in this country. 
But those subjects are not relevant here. 

You also seek to ascertain the views of those 
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interested in the question whether dissenting opin- 
ions better be published in the reports. My own 
opinion is that, as a rule, they better not be. I 
have felt dissents before now, but for a quarter of 
a century on the bench have never published one. 
My experience has been that more dissents have 
been threatened than published. They depend 
much on the temperament of the dissenter. Often 
dissents were prepared for the principal opinion. 
Most of them are time elaborately thrown away. 
There is more reason and excuse for them in the 


United States Supreme Court than in State courts, | 


because that tribunal is made up of judges repre- 

senting different State judicial policies that are not 

homogeneous. Joun A. PETERs. 
BANGOR, Aug. 22, 1808. 


From County JupGeE Krusr, oF CATTARAUGUS 
County, N. Y. 
To the Editor of the Albany Law Journal: 

In reply to your inquiry regarding my views as 
to the publication of the current decisions, I beg to 
say: 

1. I know of no practical way of preventing the 
publication of the opinions of judges, even if it 
were deemed advisable to restrict their publica- 
tion. If they are not published in the official 
reports they will find their way into other publi- 
cations to a large extent. The matter of writing 
opinions must necessarily be left to the good sense 
and discretion of the judges themselves. If only 


the profession at large were to be considered, and | 


not the parties immediately concerned in the de- 
cision, it might in many instances be better for 
judges to write less and only upon important 
questions. But I have no doubt but that in many 
instances in the lower courts a well-considered 
opinion has prevented further litigation. 

2. What I have said regarding the publication of 
opinions in general I think applies to dissenting 
opinions. — 

3. While it is true that the profession is over- 
whelmed with legal literature in the way of de- 
cisions, which is constantly added to, yet this 
effect can be modified and reduced within reason- 
able limits and the decisions made of practical 
utility by means of digests and cvflling from the 
reports the more important or serviceable de- 
cisions. Very respectfully yours, 

F. W. Kruse. 

Oxean, N. Y., Aug., 1808. 


From Hon. CHarites E. Pagrterson, ALBANY, 
N. Y. 
To the Editor of the Albany Law Journal: 

Replying to your letter, I am inclined to believe 
that everything that any judge writes which is 
decisive of a case, or gives reasons for a decision, 
should be published. I think also every dissenting 
opinion should be published, so as to enable 
counsel who meet with an embarrassing opinion 





| 
| 


| to see reasons, which may have been suggested in 
| the dissenting opinion, why the precedent is not 
authority in his case, or which may afford him 
suggestions for distinguishing the case he has 
under consideration from the preceding case. 
There occur to me two methods of escaping the 
burden of having shelves loaded with more than a 
| lawyer in moderate practice feels he can afford to 
purchase, and of the necessity of wading through 
| everything that is embraced within all the reports 
of all the decisions. 

One is to publish a series of selected cases, con- 
current with the full report of all the cases, with 
copious notes of cases omitted. 


This will enable 
the practitioner to have the most important cases 
in his office, with reference to others that he may 
consult in the public libraries, if he does not have 
them in his own library. 

The other is to make the yearly digest a com- 
plete abstract of the cases decided rather than a 
reprint of the syllabus. Very truly yours, 

C. E. Patrerson. 


ALBANY, Aug. 22, 1808. 





| ——_+ 
| EMPLOYERS’ LIABILITY — THE NEW LAW 
| OF FRANCE. 


B* a law, passed on April 9, 1898, and coming 
into operation three months after the official 
publication of the regulations for its administra- 
tion, provision is made for compensation for acci- 
| dents to workmen in France. The law applies to 
workmen employed in the building trades, fac- 
tories, workshops and shipbuilding, etc., yards, in 
transport by land or water, loading and unloading 
goods, public warehouses, etc., mines and quarries, 
and in all establishments in which explosives are 
manufactured or used, or in which machinery is 
run by motor power (power other than that of 
men or animals), and provides compensation in 
the case of every accident, occurring in the trades 
coming under the law, which causes disablement 
lasting more than four days. But if the yearly 
wages of the workman injured exceed £96, he is 
to be entitled under the law to full compensation in 
respect of his earnings up to £96 only, every £1 
of earnings over £96 counting, for the purpose of 
reckoning his claim for compensation, as 5s. only. 
Subject to this limitation, the employer is bound 
to provide compensation upon the following 
scale: 

If the accident results in (1) permanent complete 
disablement, the compensation is to be an allow- 
ance (paid quarterly) equal to two-thirds of the 
man’s yearly wages; if in (2) permanent disable- 
ment of a partial nature, a similar allowance equal 
to one-half of the diminution in the man’s earn- 
ings due to the ‘accident; if in (3) temporary 
disablement, a daily allowance equal to one-half of 
the wages which the man was earning at the time 
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of the accident, provided that the disablement lasts 
more than four days, such allowance beginning on 
the fifth day. The compensation payable in re- 
spect of a fatal accident takes three forms, viz.: 
(a) The surviving wife (or husband) of the de- 
ceased will receive an annuity equal to one-fifth of 
the yearly wages of the deceased, payable during 
life or until remarriage, in which event such sur- 
vivor is to receive in place of the annuity a lump 
sum equal to three times the annuity; (b) the chil- 
dren of the deceased (including illegitimate chil- 
dren recognized before the accident) under sixteen 
years of age receive an allowance (payable quar- 
terly) equal to fifteen per cent. of the yearly earn- 
ings of the deceased, if one such child only is left; 
twenty-five per cent., if two; thirty-five per cent., 
if three; forty per cent., if more than three; but if 
the children have neither father nor mother alive, 
then they each get one-fifth of the yearly earnings 
of the deceased, but so that they shall not between 
them receive more than sixty per cent. of such 
earnings; (c) if no wife (or husband) and no child 
survive, but other relations dependent on the de- 
ceased are left, each such person shall receive an 
allowance (as specified in the law), the aggregate 
amount of such allowances not to exceed thirty per 
cent. of the yearly earnings of the deceased. The 
employer is required to defray the cost «uf medival 
attendance and of medicines, and funeral expenses 
(up to £4). — Labor Gazette (London). 


BICYCLES AND.THEIJURY. 


CCORDING to Puck, the national craze now 
menaces that bulwark of English liberty, the 
jury system. The grave possibilities of the most 
rabid feature of the bicycle mania is pictured as 
follows: “I wish,” said the prosecuting attorney, 
a few moments before court had opened for the 
day, ‘‘to appeal to your honor for a discharge of 
the jury at present sitting in the case on trial, and 
to ask for a rehearing of the case, as I am satisfied 
irom some events that happened this morning 
that we shall never in this world reach any con- 
clusion as long as the present jury is in the box.” 
“What?” ejaculated the judge. “Have you 
ascertained that any one has been tampering with 
the jury?” 
“ Not at all, your honor,” was the answer; “ but 
I noticed this morning, while standing in front of 
this building, that Mr. Johnson arrived bright and 
early on a Buster. He was shortly followed by 
Mr. Wilkins on a Gimcrax; and at about the same 
moment Jiblets glided around the corner on a 
Splitter. They did not seem to evince the broth- 
erly unity and fellow-feeling usually exhibited by 
members of a jury; and while I was watching them 
glare at each other, Hobson, Bigsbee and Hillow 
arrived, the first-named gentleman on a Bangup, 
the others on a Skinner and Lightning, respec- 


XU 


| 
| 


| tively. 


They had barely disappeared within the 
building when Bobbins walked up with a doleful 


face and informed me that he had left his, a 


| Whirler, at the repair shop two blocks below, 





owing to an accident; and while I was condoling 
with him Upson appeared on a Thunderbolt. Of 
the remaining four gentlemen, Simmons owns a 
Pacer, Corkerson an Eloper, Benson a Runaway 
and Thompson a Swift; and this, your honor, I 
consider ample ground for the discharge of the 
jury; it is beyond human possibility that they can 
agree with each other on any subject to bring in 
a verdict.” 

“T am afraid,” said the old judge, smiling in- 
dulgently, “that I have not quite caught the gist 
of your remarks. Will you explain explicitly why, 
in your opinion, this jury will not be able to come 
to an agreement?” 

“Why?” almost screamed the prosecutor. 
‘** Because, your honor, each and every member is 
a bicyclist, and as no two ride the same make of 
wheel every one of them imagines the other eleven 
to ‘be dangerous lunatics! There are four bailiffs 
at present in the cloak-room keeping them apart 
with clubs!” 


—_——__. 


PRESENTS BY PROMOTERS TO 
DIRECTORS. 

HE statements made by Mr. Hooley in the 
course of his public examination relative to 

the payments he says he made to those who were 
at the trme of receiving the money about to be- 
come directors of companies promoted by him 
have raised some discussion as to the liability of 
these gentlemen to repay the sums received — if 
any —to the companies. It would be very unfair 
to assume that the facts are yet fully before the 
public, and that an adequate explanation of his 
conduct cannot be given by every director named 
by Mr. Hooley. But, should it eventually be 
proved that the facts are exactly as they now ap- 
pear from Mr. Hooley’s answers, there will be little 
difficulty in applying to them the rule of law gov- 
erning such cases. A man who becomes a director 
at a time when a contract of sale to the company 
is not yet completed can be compelled to make 
good at any time the full possible value of any 
secret present which he has accepted from the 
vendor, though the present was made before the 
director became such, and though the contract of 
sale was arranged for before the present was made 
or promised. Nay, further, a purely voluntary 
secret gift by the vendor out of a purchase price 
previously and independently fixed must be repaid 
to the company by the recipient director (see 
“ Buckley on the Companies Acts,” notes to sec- 
tion 165 of the act of 1862). Thus in In re The 
Postage Stamp Automatic Delivery Company (61 
Law J. Rep. Chance. 597; L. R. [1892] 3 Chanc. 
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566), a vendor agreed with certain gentlemen that 
if they would become directors and subscribe for 
so many shares, he would give them one-fifth of 
his profits under his agreement with the company. 
They did become directors, and the vendor paid 
them the promised commission in shares of the 
company, which afterwards proved valueless; 
nevertheless they were ordered to pay the full 
nominal value of the shares to the company. 
Archer’s Case (61 Law J. Rep. Chance. 129; L. R. 
[1892] 1 Chanc. 322), a decision of the Court of 
Appeal, is equally clear. There a director had 
secretly agreed with the promoter to become a 
director and to qualify himself, the promoter 
agreeing that if the director desired to part with 
his qualification shares, he, the promoter, would 
buy them at whatever price the director had paid 
for them; this sale actually took place after the 
winding-up of the company, when the shares were 
in fact worthless. The court held that the director 
must hand over the money received for his shares 
to the liquidator. There are many other cases to 
the same effect. Nor do they apply only when the 
company is in liquidation; the machinery for as- 
serting the claim may be more clumsy, but the 
right exists, and may be enforced, even when the 
company is yet a going concern. Whether any of 
the directors of Mr. Hooley’s company come 
within the law as laid down in the authorities just 
quoted cannot be known until all the circum- 
stances are disclosed, and on this at the present 
moment it would be most improper to express any 
opinion whatever. But the rule of law seems al- 
most unusually clear. — Law Journal (London). 


—_.——— 


TRIAL BY. EIGHT JURORS. 





MONG the extensive changes in the jury sys- 
A tem made by the recent Constitution of Utah 
is the provision that, “in courts of general juris- 
diction, except in capital cases, a jury shall consist 
of eight jurors.” In State v. Bates (47 Pac. Rep. 
78), it was contended that in a criminal case it was 
a violation of the fourteenth amendment to have 
but eight jurors. The court, however, shortly and 
effectively disposes of the objection. The amend- 
ment does not define the privileges and immunities 
of citizens of the United States, but whatever they 
are, the power of the State to establish tribunals is 
not limited by the provision. Nor are twelve jur- 
ors necessary to due process of law, which is a re- 
quirement of trial according to law, both as to the 
substance of the crime and the mode of procedure. 
It does not determine what is crime, nor does it 
establish any mode of procedure. It is a shield 


against the exercise of arbitrary power, but does 
not prevent changes in the law. 

This is an interesting decision, more for the 
novelty of the question than for any difficulty. 


In 





most State Constitutions the trial of crimes by a 
common-law jury of twelve is secured. The case 
of Copp v. Henniker (25 N. H. 179), is instructive 
on the scope of such provisions. It is well estab- 
lished that in civil actions trial by jury is not 
necessary. (Walker v. Sauvinet, 92 U. S. go.) 
See also Higgins v. Farmers’ Ins. Co. (60 lowa, 
50), where there was a jury of six. But no real 
distinction can be drawn in this respect between 
civil and criminal cases. In Hurtado v. California 
(110 U. S. 516), the Supreme Court decided that 
indictment by a grand jury is not necessary. The 
same principle was involved. 

The Constitution of Utah also provides that “ in 
civil cases three-fourths of the jurors may find a 
verdict.” An agitation for some such change has 
recently been started in New York, in order to 
prevent one or two obstinate jurors from forcing 
the others to render an unreasonable verdict. Not 
to require unanimity in criminal cases, however, 
strikes one as of doubtful propriety. Yet there 
would seem to be no constitutional difficulty, apart 
from special provisions in State constitutions, that 
does not exist equally in civil cases. If sounder 
verdicts are to result in civil cases, why not also in 
criminal? Such a trial is arbitrary in both or in 
neither. However, before advocating the change 
in criminal cases, it would be better to have it 
demonstrated by experience that good results do 
follow in civil cases. — Harvard Law Review. 








Legal Hotes of Pertinence. 


President McKinley has accepted the resignation 
of Hon. George R. Sage as United States district 
judge for the Southern District of Ohio, and has 
appointed Hon. A. C. Thompson, of Portsmouth, 
Ohio, to the vacancy. Judge Thompson has an 
honorable war record, and has served three terms 
in congress. He is at present serving on the com- 
mission to codify the United States criminal laws. 


A curious account, from an eastern point of 
view, is given by Mr. Grose, who has just returned 
from a tour of exploration in the Canadian North- 
west, concerning the law of “cache.” A man 
going along wishes to leave, say his coat, behind, 
for reasons of personal comfort. He hangs it ona 
tree, and it will be there for him if he does not 
return for a week. Similarly the ownership of a 
suspended gun or rifle is respected. Mr. Grose 
says a man would be safe in hanging his gold 
watch and chain on a tree with the assurance that 
it would be there when he returned to claim it. A 
cache of provisions is subject to a slight modifica- 
tion in respect to the rule of inviolability. A 
hungry Indian discovering such will make a fire 
in front of it, to make it apparent that there is no 
secrecy intended in connection with his visit. He 
will then take from the cache sufficient food for his 
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immediate needs and pass on, without touching 
anything more. — Montreal Star. 


News comes from Hawaii that the more con- 
servative inhabitants of the islands are exceed- 
ingly desirous that the judges under the new order 
of things arising out of annexation shall remain 
appointive officers instead of being made elective, 
says the New York Sun. There is every proba- 
bility that their wishes in this respect will be 
gratified. In the existing territories of the United 
States the judges of the higher courts are all ap- 
pointed by the president, although not for life, as 
is the case with the Federal judges in the organ- 
ized States of the Union. Their terms usually last 
very little longer than that of the president who 
appoints them. In a country, however, like 
Hawaii, which will be to all intents and purposes 
a colony for many years, it would seem that a 
more stable tenure for the judiciary would be 
desirable, and that the judges ought to be ap- 
pointed by the president to hold office during good 
behavior. More care is always taken in selecting 
judicial officers who have practically a life tenure, 
and the welfare and prosperity of Hawaii under 
American rule will depend very largely upon the 
character, integrity and independence of its judici- 
ary. The laws which we shall impose upon the 
islands are not more important than it is to have 
good men to administer and enforce them. If the 
judiciary is to be appointive, as we assume it is to 
be, the only limitations should be good behavior 
and age. 


Ohio’s divorce statistics for the year ended June 
30, 1898, which have just been made up under the 
direction of the secretary of state, are interesting 
as well as instructive. At the beginning of the 
year there were 2,961 cases pending, and during 
the year 4,470 new cases were brought, making a 
total of 7,431 suits. Of these petitions 3,379 were 
granted and 1,109 refused, leaving 2,943 pending 
on July 1, 1898, to be passed over to the record of 
the current year. Unfaithfulness comes first on 
the list of causes. At the beginning of the year 
365 such cases were pending and 577 new suits 
were brought. Of this total of 942 husbands were 
plaintiffs in 479 cases and wives in 463. A some- 
what startling fact is that 459 of these cases are 
from Cleveland, while Cincinnati, so freely accused 
of wickedness, furnishes only 128 of them. Ab- 
sence and neglect of duty furnish a total of 3,585 
cases. These two causes are combined in Ohio 
because they are so closely allied as to be almost 
inseparable in proof. Together they are the lead- 
ing grounds for divorce. Of these cases husbands 
brought 1,047 suits and 2,488 wives were plaintiffs. 
Cruelty is next in numerical order, with 1,606 
cases, husbands being plaintiffs in 206 and wives in 
1,490 suits. Then comes drunkenness with 903 
cases, husbands being ‘plaintiffs in 141 and wives in 
852 proceedings. Only 405 of these cases were 








disposed of, largely because the complaining party 
is more ready to condone this offense than any 
other, and suits are not pressed with such vigor. 
Of these 993 cases 390 are from Cincinnati, and 
prove the great extent of the drink evil in this 
city —a reputation which Cincinnati has long 
maintained. Statistics show that 5,473 of these 
suits were brought by wives, and only 1,958 by 
husbands. There is a financial explanation of this. 
In Ohio, even though the wife is the transgressor, 
the costs of the divorce proceedings are charged 
against the husband, and therefore he is disposed 
to let the marital relation lapse rather than have 
it legally terminated at cost to himself. Wives, 
however, knowing that even attorneys’ fees are 
charged against the husband, have no hesitation in 
taking to the courts for legal reparation. 





English Hotes. 

The report of the commissioners of prisons and 
the directors of convict prisons for the year end- 
ing the 31st of March, 1898, has just been issued, 
and the statement therein contained certainly gives 
cause for congratulation, says the Law Times. A 
great and progressive decrease in the number 
of sentences for serious crime is reported, and is 
steadily progressive in spite of the increase of 
population. The yearly average number of per- 
sons sentenced per 100,000 of population was 13.4 
in the five years ended the 31st of December, 1859, 
as compared with 2.5 in 1896, and 2.3 in 1897. 


The Scottish love for litigation appears to be as 
strongly marked as ever. The rolls for next ses- 
son of the Scottish Supreme Court, which have 
just been issued, show that the number of cases 
before the court is considerably larger than at this 
time last year. In the Inner House of the Court 
of Session there are pending in the First Division 
IOI cases, and in the Second Division 64, as com- 
pared with 94 and 65 respectively last year. But 
in the Outer House the increase is more decided. 
Lord Kyllachy had 60 cases, as compared with 43 
last year; Lord Kincairney 86, as compared with 
87; Lord Stormonth-Darling 80, as compared with 
75; Lord Low 72, as compared with 73, and Lord 
Pearson 59, as compared with 4o last year. The 
total number of cases pending at this time last 
year was 477; at present the number is 522—an 
increase of 45. — Pall Mall Gazette. 

An important point as to the liability of publi- 
cans was raised at the Solihull Licensing Session 
on Tuesday, says the Law Journal. Mr. Dominick 
Daly, barrister, appeared in his private capacity to 
object to the renewal of the license of the Boat 
Inn, between Solihull and Hampton-in-Arden. Re- 
cently Mr. Daly and his wife, on a very hot Satur- 
day afternoon, called at the Boat Inn and asked 








to be served with some tea. The landlord, John 
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Knight, refused to supply them, saying that he 
could not supply tea, as it did not pay. Sub-e- 
quently he referred them to his wife, who said she 
could not be bothered. On behalf of Knight, it 
was now stated that there was no convenience at 
the time Mr. Daly called. The magistrates severely 
cautioned the landlord, and said many publicans 
appeared to think their houses were merely drink- 
shops, whereas they were houses of refreshment. 
Licensed holders were as much bound to sell tea as 
to sell drink. Any future similar case would be 
treated with severity. The license was renewed. 


In France, when a couple present themselves be- 
fore the president of the Divorce Court to cut 
“the knot there’s no untying,” the judge is accus- 
tomed to make efforts to bring about a reconcilia- 
tion, of course in camera. The minutiz of domestic 
discord —the incidents of David Copperfield and 
his Dora’s housekeeping, for instance — the unop- 
enable oysters, the underdone veal to be eaten in 
a hurry, the gambols of Gip with the account book 
or on the dinner-table, are not to be blazoned be- 
fore a ribald audience in court if there is any hope 
of their being buried ultimately in oblivion; but 
why should we not have a judicial confessional of 
the French sort in England? Excellent advice is, 
we know, from time to time given by police magis- 
trates to married couples; but no divorce judge 
from Lord Stowell to Sir Francis Jeune has yet 
made the attempt to act as mediator between Ed- 
win and Angelina. The farthest the law has gone 
has been in requiring that the demand for the 
restitution of conjugal rights which the defrauded 
spouse must address to the other must be couched 
in conciliatory terms. Yet, as inheritor of the 
ecclesiastical jurisdiction, might not the president 
of the Divorce Division appropriately exercise that 
quasi-paternal authority in matters of marriage and 
family differences which the bishop, as the Paston 
letters show, was wont to exercise in old days in 
his diocese? How many matrimonial bickerings 
might not thus be put an end to before it is too 
late! — Law Journal (London). 


———— 


GHhat the Law Decides. 

For an assault with intent to commit rape upon 
a passenger, by a baggagemaster on a train, it is 
held, in Savannah, F. & W. R. Co. v. Quo ([{Ga.], 
4o L. R. A. 483), that the railroad company is 
liable. 

An apartment house constructed for residence 
purposes only is held, in McMurtry v. Phillips 
Invest. Co. ({Ky.], 40 L. R. A. 480), to be a per- 
missible structure under a deed limiting the use of 
the property to “ residence purposes.” 


An assignment of wages for the period of one 
year, by one working under a contract, whether 








by the day, the week, or otherwise, is held valid in 
Dolan v. Hughes ([R. I.], 40 L. R. A. 735), under 
a statute allowing the assignment of future earn- 
ings. 

An awning which makes a permanent encroach- 
ment on a street is held, in Hibbard, S. B. & Co. y. 
Chicago ([Ill.], 40 L. R. A. 621), to constitute a 
purpresture; and an order of the city council per- 
mitting it is held to be only a license which can 
be revoked at any time. 

Liability of a shipper of lumber for injury to a 
railroad brakeman by negligent loading of the 
lumber on a car is denied in Fowles v. Briggs 
({Mich.], 40 L. R. A. 528), where the accident 
happened after it had become the duty of the car- 
rier to have the car inspected. 

The arrest of a street-car passenger by a police- 
man called by the conductor is held, in Little Rock 
Traction & E. Co. v. Walker ({[Ark.], 40 L. R. A 
473), to give no right of action against the street- 
car company, if the conductor’s authority extended 
only to putting the passenger off the car. 

Mere promises to pay a forged note are held, in 
Barry v. Kirkland ([Ariz.], 40 L. R. A. 471), in- 
sufficient to create a liability, in the absence of cir- 
cumstances to create an when the 
promises were made after maturity, without con- 
sideration, and without full 
material facts. 


estoppel, 
knowledge of the 


An injury to a private barge, caused by the 
failure to open a drawbridge in response to proper 
signals because the bridge was stuck or bound, is 
held, in Corning v. Saginaw ([Mich.], 40 L. R. A. 
526), to give no right of action against a city 
which maintained the bridge for the public good 
only, and without deriving any benefit from it. 


Finding a bee tree on the land of another is 
held, in State v. Repp ([Iowa], 40 L. R. A. 687), 


| to give the finder no right to the bees or to the 
| tree, and if he hives them and leaves them in a 
| hive and on land, neither of which he owns, he is 


held to have no interest that can be the subject of 
larceny. With this case is a collection of the 
authorities on the subject of property rights in 
bees. 


The rule which makes a public officer an insurer 


| of the safety of the public funds under his control 


is held, in State v. Gramm ([Wyo.], 4o L. R. A. 


| 690), to be based, not on the mere fact that he is 


a public officer intrusted with such funds, but upon 


| the principle that his bond, either alone or in con- 


nection with the statutes, has made him an insurer: 
and he cannot be so held unless it is by virtue of 
such a contract. 


A contract for the care of a person in an ad- 
vanced stage of leprosy, by a laborer and his wife, 
who are unskilled people and have no authority to 
restrain the patient, and who have several small 
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children in their family, is held, in Baltimore v. | Judge —‘*‘ You say the defendant turned and 


Fairfield Imp. Co. ({Md.], 40 L. R. A. 494), to be 
an unreasonable one, the execution of which may 
be restrained because of its tendency to cause a 
dissemination of the leprosy. 

A State statute making it unlawful to keep a 
place in which the business of transmitting money 
for bets on horse races, etc., either within or with- 
out the State, is carried on, is upheld in State v. 
Harbourn ([{[Conn.], 40 L. R. A. 607), against the 
contention that it is an unconstitutional regulation 
of interstate commerce, as applied to the agent of 
a telegraph company who keeps such a place and 
transmits the money to another State by telegraph. 

\ signature to a blank transfer of stock, showing 
that it is made by a guardian of infants, is held, in 
O’ Herron v. Gray ({Mass.], 40 L. R. A. 498), in- 
sufficient to pass a good title to a person taking 
the stock without any transfer on the books of the 
corporation, without merely as a 
pledge for a debt from the cashier of the bank in 
which the shares were placed for safe keeping, but 


inquiry, and 


from which they were feloniously taken by the 
cashier. 

The property rights in dogs are sustained in 
Graham v. Smith ([Ga.], 40 L. R. A. 503), by 
holding that the owner of a dog can maintain 
trover for its recovery in case of its wrongful con- 
version. That a dog may be the subject of larceny 
is also decided in Hamby v. Samson ([Iowa], 40 
L. R. A. 508), under a statute making it a crime 
to steal “ chattels.” With these cases is an exten- 
sive review of the authorities on the subject of 
property rights in dogs. 


A statute making books of science or art pre- 


| 
| 


whistled to the dog. What followed?” Intelligent 
Witness — ** The dog.’ — Cleveland Plain Dealer. 

Judge Breckinridge, in reprimanding a criminal, 
among other hard names called him a scoundrel. 


| The prisoner replied: “ Sir, I am not as great a 


scoundrel as your honor — takes me to be.” 


“ Put 


| your words closer together,” replied the judge. 


| ness — ** Certainly not. 


Lawyer —** Do you live with your husband?” 
Witness — ** No, 
vorced?” 


“ Eh? 


sir.’ Lawyer—‘ Are you di- 
Witness — “ I don’t know.” 


What’s that? 


Lawyer — 
You don’t know?” Wit- 
My husband never takes 


me into his confidence.” — New York Weekly. 


| but the resemblance ends right there. 


| 455, and 27 S. W. 440). 


The Judge — ‘I want you to understand, sir, 
that Justice in this court is like Love — it is blind. 
Rebuked Attorney — It may be so, your honor, 
Love keeps 
mark occasionally.’”’ — Chicago 


on hitting the 


News. 

A Missouri judge begins a recent opinion as fol- 
lows: “‘ Delenda est Carthago.’ 
ant, must be destroyed. 


Error, unrepent- 
Gentle reader, if you have 
ever chanced to wander through that wilderness of 
undigested volumes which Judge Leonard on one 
occasion said were not law books, but only Mis- 
souri Reports, you mayhap have encountered the 
case of Hickman v. Green (123 Mo. 165, 22 S. W. 
If not, it shall be my 


| pleasing task now to unfold to you the prominent 


celébre.” 


points and salient characteristics of that cause 


o-—— 


Motes of Recent American Decisions. 


sumptive evidence of facts of general notoriety or | 


interest is held, in Union Pac. R. Co. v. 


({C. C. App., 8th C.], 40 L. R. A. 553), not to in- 


of the opinions or theories therein expressed. On 
the other hand, scientific works containing statis- 


Yates 


Criminal Evidence — Homicide. — Declarations 
made by deceased, on the day preceding the homi- 


; | cide, as to where he was going that night, and 
clude medical works so as to make them evidence | 


| what he proposed doing on the day following — 


| defendant not being present — are 


tics of mechanical experiments and tabulation of | 


their results, when recognized as standard author- 
ity and generally relied upon by experts in that 
field, are held, in Western Assurance Co. v. J. H. 


Mohlman Co. ([C. C. App., 2d C.], 4o L. R. A. 


561), to be admissible to support the opinions of | 


experts. With these cases is a note marshaling the 
authorities on scientific books and treatises as evi- 


dence. 


Legal Laughs. 


Lawyer — ‘‘ Why, Rastus! Is it possible that 


inadmissible. 
(McBride v. Commonwealth [Va.], 30 S. E. Rep. 
454.) 

Criminal Law — Murder — Manslaughter.— De- 
ceased, a prosecuting attorney, without a warrant 
attempted to arrest one indicted for murder, hav- 
ing warned him that he would take him dead or 
alive. Accused, on the approach of deceased, bor- 


| rowed a gun, saying that if he did not have trouble 


you would swear to what you know is not true for | 


fifty cents.” 
Rastus — “‘’Deed, no, boss. 
me a dollar, sah.” 


De gentman guv 


he would return it that night. As deceased ap- 
proached the house, accused said, “ There is those 
men going to arrest me,” and going near to the 
closed door, fired at deceased through it, killing 
him. Held to be murder in the first degree. 
(State v. Albright [Mo.], 46S. W. Rep. 620.) 
Fraudulent Conveyances — Parent and Child.— 
A deed voluntarily conveying land to a daughter 
is not per se fraudulent, though the grantor took 
the insolvent debtor’s oath within a month, since 
the question whether it was executed to hinder, 
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delay and defraud creditors was for the jury; but 
it is prima facie fraudulent as to creditors in exist- 
ence at the time of its execution until the grantee 
shows by the burden of proof that the grantor 
retained ample property to pay all his just debts. 
(Taylor v. Mallory [Va.], 30 S. E. Rep. 472.) 

Wills — Devise — Condition Subsequent. — A 
clause in a testator’s will devised to his wife for 
life his homestead and five acres of land, with the 
expressed understanding that his son would sup- 
port and take care of her, and at her death the 
homestead and land were to return to his son 
“as compensation therefor.” The will also re- 
quired his son to support and provide for his two 
sisters while they were single. The testator’s wife 
died more than a year before he did, and he made 
no change in his will. Held, that the condition on 
which the homestead and five acres vested in the 
son was a condition subsequent, and he acquired 
an absolute title. (Burdis v. Burdis [Va.], 30 S. 
E. Rep. 462.) 


Rew Books and Aew Editions. 


General Digest, American and English. Quar- 
terly Advance Sheets, No. 8, July, 1808. 
Rochester, N. Y.: The Lawyers’ Co-operative 
Publishing Co. 1808. 

This volume, which digests cases in the quarter 
ending July 1, 1808, is in all respects fully equal to, 
if not a distinct improvement upon, its predeces- 
sors. To the practicing lawyer who would keep 
abreast of the current decisions it is indispensable. 











Art of Chess. By James Mason, author of “ Prin- 
ciples of Chess,” etc. A Practical Treatise on 
the whole game, for the use of Students and 
Advanced Players. London: Horace Cox, 
Windsor House, Bream’s Buildings. 1898. 


In this volume of 440 pages, crown 8vo., the 
author has set forth a complete and careful treatise 
on the royal game, in which an increasingly large 
number of the legal profession on both continents 
appear to be taking deep and practical interest. 
As a mental relaxation, as well as stimulant, fre- 
quent meetings with Caissa have been proven to 
be highly valuable. Some of the greatest men of 
all ages have been chess players, and all unite in 
the declaration that its practice has afforded them 
the greatest pleasure, while stimulating their intel- 
lects. If mental rest is, as has been said, change of 
occupation rather than mere dolce far niente, then 
is chess playing entitled to be classed as one of the 
greatest of all recreations for the intellectual. Mr. 
Mason’s work is divided into three principal parts, 
Book I giving the theory of the end game, with 
illustrations from actual play by the most cele- 
brated players; Book II the middle game, being 
a graduated treatise in which soundness and bril- 
liancy coincide; and Book III the opening. This 








section excepted, the work, which is copiously sup- 
plied with more than 300 large-sized diagrams, 
can be used without board and men, giving ample 
justification for the claim that it is one of the 
most practical treatises on the game of chess ever 
issued. A careful examination of the work con- 
vinces us that it will indeed prove a vade mecum 
to the most advanced players, as well as to stu- 
dents and beginners, and we confidently commend 
it to the attention of all American students who 
desire to pursue the study of chess systematically 
and scientifically. 

On reading the notes in the July number on 
Paul Morphy’s visit to Philadelphia, I am re- 
minded of an incident in connection with his visit 
to Richmond, Va., about the same time, which was 
related to me some years ago by the Rev. Mr. H., 
of that city, says Robert Munford, of Macon, Ga., 
in the American Chess Magazine. I do not re- 
member ever to have seen it in print. Mr. Morphy 
was Mr. H.’s guest while in the city, and on his 
arrival was first ushered into the library, and his 
attention was at once attracted by a painting over 
the mantel, which was a fine copy of a celebrated 
painting representing a game of chess between a 
young man and the devil, the stake being the 
young man’s soul. 

The artist had most graphically depicted the 
point in the game where it was apparently the 
young man’s move, and he seemed just to realize 
the fact that he had lost the game, the agony of 
despair being shown in every line of his features 
and attitude, while the devil, from the opposite 
side of the table, gloated over him with fiendish 
delight. The position of the game appeared ut- 
terly hopeless for the young man, and Mr. H. 
said he had often set it up and studied it with his 
chess friends, and all agreed the young man’s 
game was certainly lost. 

Mr. Morphy walked wp to the picture and stud- 
ied it for several minutes, when finally, turning to 
Mr. H., he said: 

“T can win the game for the young man.” 

Mr. H. was, of course, astonished, and said: “ Is 
it possible?” 

Mr. Morphy replied: ‘“ Get out the men and 
board and let us look at it.” 

The position was set up, and in a few rapid 
moves he demonstrated a complete win for the 
young man, and the devil was checkmated. 





Books and Pamphiets Received. 


Proceedings of Illinois Bar Association, July 14, 


15, 1808. 





Malice as an Ingredient of a Civil Cause of Ac- 
tion. A paper read by L. C. Krauthoff, of Kansas 
City, Mo., before the American Bar Association, 
at Saratoga Springs, August 17, 1898. 








